
In the 

United States Court of Appeals 
For the Seventh Circuit 

____________________ȱ

No.ȱ12Ȭ3204ȱ

QUINCYȱNERI,ȱ
PlaintiffȬAppellant,ȱ

v.ȱ

MELINDAȱMONROE,ȱetȱal.,ȱ
DefendantsȬAppellees.ȱ

____________________ȱ

AppealȱfromȱtheȱUnitedȱStatesȱDistrictȱCourtȱ
forȱtheȱWesternȱDistrictȱofȱWisconsin.ȱ

No.ȱ11ȬcvȬ429Ȭslcȱ—ȱStephenȱL.ȱCrocker,ȱMagistrateȱJudge.ȱ
____________________ȱ

ARGUEDȱJANUARYȱ25,ȱ2013ȱ—ȱDECIDEDȱAUGUSTȱ12,ȱ2013ȱ
____________________ȱ

BeforeȱEASTERBROOK,ȱChiefȱJudge,ȱandȱBAUERȱandȱKANNE,ȱ
CircuitȱJudges.ȱ

EASTERBROOK,ȱChiefȱ Judge.ȱQuincyȱNeriȱdesignedȱaȱglassȱ
sculptureȱ thatȱArchitecturalȱ BuildingȱArtsȱ installedȱ inȱ theȱ
ceilingȱofȱtheȱentranceȱhallwayȱatȱLindaȱHughes’sȱcondominȬ
iumȱ inȱ Madison,ȱWisconsin.ȱ Asȱ partȱ ofȱ itsȱ renovationȱ ofȱ
Hughes’sȱwholeȱ residence,ȱArchitecturalȱ BuildingȱArtsȱ reȬ
movedȱ theȱ foyer’sȱdomeȱ (whichȱhadȱbeenȱdecoratedȱwithȱaȱ
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mural)ȱandȱinstalledȱaȱvaultedȱceilingȱtoȱwhichȱtheȱsculptureȱ
wasȱattached.ȱLeslieȱSagerȱdesignedȱ theȱ lightingȱ forȱ theȱ reȬ
visedȱentryway.ȱWithȱHughes’sȱconsent,ȱEricȱFergusonȱ tookȱ
before,ȱduring,ȱandȱafterȱphotographsȱofȱ theȱproject;ȱ twoȱofȱ
theseȱ includeȱ theȱsculpture.ȱArchitecturalȱBuildingȱArtsȱputȱ
copiesȱofȱtheȱphotosȱonȱ itsȱwebȱsiteȱandȱ includedȱthemȱ inȱaȱ
newsletterȱ andȱ anȱ applicationȱ forȱ anȱ architecturalȱ award.ȱ
Sagerȱ postedȱ themȱ onȱ herȱ ownȱwebȱ site,ȱwhileȱ Fergusonȱ
postedȱ themȱ toȱhisȱFlickrȱpage.ȱArchitecturalȱBuildingȱArts,ȱ
Sager,ȱandȱFergusonȱallȱ soughtȱ toȱexemplifyȱ theȱ skillsȱ theyȱ
hadȱcontributed.ȱ

Thisȱ lawsuitȱ hasȱ beenȱ theirȱ reward.ȱNeriȱ contendsȱ thatȱ
ArchitecturalȱBuildingȱArtsȱ(plusȱMelindaȱMonroeȱandȱSteveȱ
Larson,ȱ itsȱowners),ȱSager,ȱandȱFergusonȱviolatedȱherȱcopyȬ
rightȱinȱtheȱsculpture,ȱwhichȱsheȱcallsȱ“MendotaȱReflection.”ȱ
Aȱmagistrateȱ judge,ȱ presidingȱ byȱ consentȱ underȱ 28ȱU.S.C.ȱ
§636(c),ȱdismissedȱ theȱ suitȱonȱ theȱgroundȱ thatȱNeriȱ lacksȱaȱ
registrationȱofȱherȱcopyright.ȱAlthoughȱaȱcopyrightȱexistsȱauȬ
tomaticallyȱasȱsoonȱasȱaȱworkȱisȱfixedȱinȱaȱtangibleȱmedium,ȱ
17ȱU.S.C.ȱ§102(a),ȱlitigationȱtoȱenforceȱaȱcopyrightȱisȱpermisȬ
sibleȱonlyȱafterȱitȱhasȱbeenȱregistered.ȱ17ȱU.S.C.ȱ§411(a).ȱNeriȱ
submittedȱforȱregistrationȱaȱcollectionȱofȱphotographsȱofȱherȱ
unpublishedȱworks,ȱ includingȱMendotaȱReflection,ȱandȱ theȱ
Registerȱ ofȱ Copyrightsȱ issuedȱ aȱ certificateȱ ofȱ registrationȱ
(No.ȱVAuȱ1Ȭ066Ȭ185).ȱButȱtheȱcourtȱconcludedȱthatȱtheȱappliȬ
cationȱwasȱdefectiveȱandȱtheȱcertificateȱinvalid.ȱ

Theȱmagistrateȱ judgeȱdiscussedȱ severalȱwaysȱofȱ characȬ
terizingȱ theȱ registration—asȱ aȱ standȬaloneȱ registrationȱ ofȱ
MendotaȱReflection,ȱasȱaȱcompilationȱorȱgroupȱwork,ȱandȱasȱ
aȱ“collection”,ȱwhichȱcanȱbeȱregisteredȱasȱaȱsingleȱworkȱthatȱ
coversȱallȱofȱ itsȱconstituents.ȱTheȱ judgeȱ foundȱeachȱofȱ theseȱ
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approachesȱwanting.ȱWeȱdoȱnotȱneedȱ toȱgetȱbeyondȱ§408(a)ȱ
andȱ37ȱC.F.R.ȱ§202.3(b)(4),ȱwhichȱdealȱwithȱtheȱrequirementsȱ
forȱ collectionsȱ ofȱunpublishedȱworks.ȱHere’sȱ theȱ importantȱ
partȱofȱtheȱregulation:ȱ

Inȱtheȱcaseȱofȱunpublishedȱworks:ȱallȱcopyrightableȱelementsȱthatȱ
areȱ otherwiseȱ recognizableȱ asȱ selfȬcontainedȱ works,ȱ andȱ areȱ
combinedȱ inȱ aȱ singleȱ unpublishedȱ “collection.”ȱ Forȱ theseȱ purȬ
poses,ȱaȱcombinationȱofȱsuchȱelementsȱshallȱbeȱconsideredȱaȱ“colȬ
lection”ȱif:ȱ

(1)ȱTheȱelementsȱareȱassembledȱinȱanȱorderlyȱform;ȱ

(2)ȱTheȱcombinedȱelementsȱbearȱaȱsingleȱtitleȱidentifyingȱtheȱ
collectionȱasȱaȱwhole;ȱ

(3)ȱTheȱcopyrightȱclaimantȱinȱallȱofȱtheȱelements,ȱandȱinȱtheȱ
collectionȱasȱaȱwhole,ȱisȱtheȱsame;ȱandȱ

(4)ȱAllȱofȱtheȱelementsȱareȱbyȱtheȱsameȱauthor,ȱor,ȱifȱtheyȱareȱ
byȱdifferentȱauthors,ȱatȱleastȱoneȱofȱtheȱauthorsȱhasȱcontribȬ
utedȱcopyrightableȱauthorshipȱtoȱeachȱelement.ȱ

Registrationȱofȱanȱunpublishedȱ“collection”ȱextendsȱtoȱeachȱcopȬ
yrightableȱelementȱinȱtheȱcollectionȱandȱtoȱtheȱauthorship,ȱifȱany,ȱ
involvedȱinȱselectingȱandȱassemblingȱtheȱcollection.ȱ

37ȱC.F.R.ȱ§202.3(b)(4)(i)(B).ȱThere’sȱnoȱdisputeȱaboutȱthreeȱofȱ
theseȱ fourȱ requirements.ȱ Theȱ submissionȱ hasȱ aȱ singleȱ titleȱ
(“ArtworkȱofȱQ”),ȱandȱNeriȱclaimsȱcopyrightȱ inȱeachȱofȱ theȱ
sculpturesȱandȱ inȱ theȱ collectionȱasȱaȱwhole.ȱButȱ theȱmagisȬ
trateȱ judgeȱ foundȱ thatȱNeri’sȱsubmissionȱwasȱnotȱ inȱanȱ“orȬ
derlyȱform”ȱandȱthereforeȱcouldȱnotȱbeȱregistered.ȱ

Theȱmagistrateȱ judgeȱ describedȱNeri’sȱ submissionȱ asȱ aȱ
bookletȱ containingȱ photographsȱ ofȱ severalȱ sculptures,ȱplusȱ
someȱ looseȱ photographs.ȱ Theȱ sculptureȱ installedȱ atȱ theȱ
Hughesȱresidenceȱisȱincludedȱamongȱtheȱlooseȱphotographsȱ
butȱnotȱtheȱbooklet.ȱTheȱmagistrateȱjudgeȱthoughtȱthisȱdisorȬ
derlyȱandȱ thusȱ ineligibleȱ forȱ registration.ȱWeȱ triedȱ toȱverifyȱ
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thisȱ byȱ lookingȱ forȱ ourselvesȱ butȱ encounteredȱ anȱ obstacle:ȱ
theȱmaterialȱNeriȱsubmittedȱforȱregistrationȱisȱnotȱinȱtheȱrecȬ
ord.ȱApparentlyȱ theȱmagistrateȱ judgeȱdrewȱhisȱunderstandȬ
ingȱfromȱquestionsȱandȱanswersȱduringȱdepositions.ȱAtȱleastȱ
once,ȱNeriȱdescribedȱherȱsubmissionȱasȱtheȱmagistrateȱjudgeȱ
did;ȱbutȱatȱoralȱargumentȱinȱthisȱcourtȱNeriȱ(whoȱarguedȱherȱ
ownȱappeal)ȱinsistedȱthatȱaȱphotoȱofȱMendotaȱReflectionȱisȱinȱ
theȱbooklet.ȱTheȱproblemȱmayȱbeȱ terminological;ȱNeriȱmayȱ
haveȱusedȱtheȱtitleȱ“MendotaȱReflection”ȱforȱmoreȱthanȱoneȱ
sculpture.ȱ Butȱ itȱ isȱ hardȱ toȱ understandȱ howȱ aȱ courtȱ couldȱ
concludeȱthatȱaȱgivenȱsubmissionȱisȱnotȱ“inȱanȱorderlyȱform”ȱ
whenȱtheȱsubmissionȱcannotȱbeȱexamined.ȱ

Neriȱisȱtheȱplaintiff,ȱandȱaȱplaintiffȱwhoȱfailsȱtoȱputȱessenȬ
tialȱinformationȱintoȱtheȱrecordȱusuallyȱloses,ȱbutȱsheȱhasȱtheȱ
benefitȱofȱ theȱRegister’sȱcertificate,ȱwhichȱgivesȱherȱclaimȱatȱ
leastȱprimaȱfacieȱsupport.ȱ17ȱU.S.C.ȱ§410(c).ȱThisȱmeansȱthatȱ
theȱdefenseȱneededȱtoȱshowȱwhyȱtheȱcourtȱshouldȱdisregardȱ
theȱregistration,ȱandȱabsenceȱofȱevidenceȱredoundsȱtoȱtheȱdeȬ
fense’sȱdetriment.ȱ

Theȱmagistrateȱ judgeȱ thoughtȱ thatȱ onlyȱ aȱ singleȱ boundȱ
bookȱorȱbookletȱisȱanȱ“orderly”ȱwayȱtoȱpresentȱphotographsȱ
ofȱsculptures.ȱIf,ȱasȱNeriȱcontends,ȱtheȱHughesȱsculptureȱisȱinȱ
theȱbooklet,ȱ thenȱ thisȱunderstandingȱ impliesȱ thatȱ theȱ regisȬ
trationȱisȱvalid.ȱWhatȱisȱmore,ȱweȱdoȱnotȱseeȱwhyȱonlyȱaȱsinȬ
gleȱdocumentȱcanȱbeȱorderly.ȱTheȱRegisterȱdidȱnotȱsayȱso,ȱeiȬ
therȱinȱissuingȱtheȱregulationȱorȱinȱevaluatingȱNeri’sȱsubmisȬ
sion.ȱTheȱRegisterȱfoundȱtheȱsubmissionȱadequate;ȱaȱdistrictȱ
courtȱshouldȱnotȱsetȱasideȱanȱagency’sȱapplicationȱofȱitsȱownȱ
regulationsȱwithoutȱaȱstrongȱreason.ȱ

AlthoughȱtheȱdistrictȱcourtȱthoughtȱNeri’sȱformȱdisorderȬ
ly,ȱitȱdidȱnotȱrelyȱonȱanyȱlegalȱauthorityȱthatȱestablishesȱhowȱ
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muchȱorderȱ isȱrequired.ȱWeȱhaveȱ foundȱseveralȱdiscussionsȱ
ofȱ registrationȱ underȱ §202.3(b)(4)(i)(B),ȱ butȱ noneȱ ofȱ theseȱ
tacklesȱtheȱ“orderlyȱform”ȱquestion.ȱSeeȱFonarȱCorp.ȱv.ȱDomeȬ
nick,ȱ105ȱF.3dȱ99ȱ(2dȱCir.ȱ1997)ȱ(holdingȱthatȱaȱsetȱofȱcomputȬ
erȱprogramsȱwasȱinȱanȱorderlyȱformȱbutȱwithoutȱprovidingȱaȱ
definitionȱofȱthatȱterm);ȱSzaboȱv.ȱErrisson,ȱ68ȱF.3dȱ940ȱ(5thȱCir.ȱ
1995);ȱL.A.ȱPrintexȱIndustries,ȱInc.ȱv.ȱAeropostale,ȱInc.,ȱ676ȱF.3dȱ
841ȱ (9thȱ Cir.ȱ 2012);ȱUnitedȱ Fabricsȱ International,ȱ Inc.ȱ v.ȱ C&Jȱ
Wear,ȱInc.,ȱ630ȱF.3dȱ1255ȱ(9thȱCir.ȱ2011).ȱWeȱareȱonȱourȱown.ȱ

Registrationȱ isȱ requiredȱ forȱ litigationȱbutȱnotȱ forȱ theȱexȬ
istenceȱofȱ copyright.ȱThisȱ impliesȱ thatȱ registrationȱ servesȱ aȱ
recordȬkeepingȱ function.ȱ Itȱ pinsȱ downȱ detailsȱ aboutȱwhatȱ
intellectualȬpropertyȱrightsȱhaveȱbeenȱclaimed.ȱCf.ȱReedȱElseȬ
vier,ȱ Inc.ȱ v.ȱMuchnick,ȱ 559ȱU.S.ȱ 154ȱ (2010)ȱ (registrationȱ isȱ aȱ
proceduralȱ butȱ notȱ aȱ jurisdictionalȱ requirement).ȱTheȱmostȱ
importantȱ detailȱ isȱ authorship—notȱ simplyȱwhoȱ ownsȱ theȱ
copyright,ȱbutȱalsoȱtheȱdatesȱofȱtheȱauthor’sȱbirthȱandȱdeathȱ
(sinceȱ aȱ copyrightȱ lastsȱ forȱ theȱ author’sȱ lifeȱplusȱ 70ȱyears).ȱ
Theȱstatuteȱspecifiesȱnineȱpiecesȱofȱ informationȱthatȱaȱregisȬ
trationȱmustȱinclude.ȱ17ȱU.S.C.ȱ§409.ȱDefendantsȱdoȱnotȱdenyȱ
thatȱNeri’sȱsubmissionȱ includedȱallȱofȱ thoseȱnineȱ thatȱapplyȱ
toȱherȱclaim.ȱTheȱregulationȱexercisesȱaȱpowerȱconferredȱbyȱ
§409(10):ȱanȱapplicantȱmustȱ supplyȱ“anyȱotherȱ informationȱ
regardedȱbyȱtheȱRegisterȱofȱCopyrightsȱasȱbearingȱuponȱtheȱ
preparationȱ orȱ identificationȱ ofȱ theȱworkȱ orȱ theȱ existence,ȱ
ownership,ȱorȱdurationȱofȱtheȱcopyright.”ȱ

Sinceȱtheȱ“orderlyȱform”ȱrequirementȱimplementsȱaȱstatȬ
uteȱallowingȱtheȱRegisterȱtoȱrequireȱ“otherȱinformation”,ȱtheȱ
keyȱquestionȱmustȱbeȱwhetherȱ theȱ submissionȱ isȱorganizedȱ
wellȱenoughȱtoȱpermitȱusersȱandȱcourtsȱtoȱpinȱdownȱtheȱ“inȬ
formation”ȱ onȱwhichȱ copyrightȱ enforcementȱ depends.ȱ Theȱ
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CopyrightȱOfficeȱsaidȱexactlyȱthisȱinȱaȱletterȱtoȱNeri,ȱconcludȬ
ingȱ thatȱ herȱ registrationȱ isȱ validȱ becauseȱ “theȱworksȱ haveȱ
beenȱpresentedȱtoȱusȱinȱaȱformatȱfromȱwhichȱtheyȱcanȱreadilyȱ
beȱ identified.”ȱ Thisȱ impliesȱ thatȱ looseȱ photographsȱ couldȱ
sufficeȱ ifȱ numberedȱ orȱ labeledȱ (forȱ example,ȱ ifȱ eachȱwereȱ
named,ȱasȱtheȱOffice’sȱletterȱsaidȱthatȱNeri’sȱsubmissionsȱhadȱ
been).ȱ

Anyȱorganizationȱthatȱenablesȱaȱcourtȱtoȱassociateȱaȱworkȱ
underlyingȱ theȱ suitȱwithȱ aȱworkȱ coveredȱ byȱ aȱ registrationȱ
oughtȱ toȱdoȱ theȱ trick.ȱ Ifȱ aȱ bookletȱ (orȱPDFȱ file)ȱwithȱpageȱ
numbersȱ isȱ orderlyȱ enough—asȱ theȱ magistrateȱ judgeȱ
thought—aȱsequenceȱofȱlooseȱbutȱnumberedȱorȱnamedȱphoȬ
tographsȱ shouldȱ beȱ enoughȱ too.ȱManyȱ aȱ folderȱ ofȱ photoȬ
graphsȱ isȱ betterȱ organizedȱ thanȱ aȱ slapdashȱ assortmentȱ runȱ
offȱbyȱaȱcornerȱprintȱshop.ȱIfȱtheȱHughesȱsculptureȱisȱidentiȬ
fiableȱ inȱ theȱ registration,ȱ thatȱ shouldȱdo.ȱButȱ if,ȱasȱdefendȬ
antsȱ suggest,ȱ itȱ isȱnotȱdepictedȱ atȱ all—ifȱ theȱmaterialsȱ thatȱ
NeriȱsubmittedȱtoȱtheȱCopyrightȱOfficeȱcontainȱonlyȱphotosȱ
ofȱsculpturesȱsimilarȱtoȱtheȱoneȱsheȱmadeȱforȱHughes—thenȱ
registrationȱVAuȱ1Ȭ066Ȭ185ȱdoesȱnotȱsupportȱthisȱsuit.ȱ

Anticipatingȱthatȱweȱmightȱnotȱacceptȱtheȱdistrictȱcourt’sȱ
conclusion,ȱdefendantsȱaskȱusȱtoȱaffirmȱtheȱ judgmentȱonȱanȱ
alternativeȱground:ȱthatȱFritzȱSchomburgȱratherȱthanȱNeriȱisȱ
theȱ authorȱ ofȱ Mendotaȱ Reflection.ȱ Schomburgȱ isȱ aȱ glassȬ
blowerȱ(aȱgaffer)ȱwhoȱmadeȱtheȱ60ȱorȱsoȱglassȱelementsȱofȱtheȱ
sculpture.ȱNeriȱassistedȱbyȱmakingȱmoltenȱglassȱavailableȱasȱ
Schomburgȱneededȱit.ȱDefendantsȱsayȱthatȱSchomburg’sȱstaȬ
tusȱasȱ theȱgafferȱmakesȱhimȱ theȱ“true”ȱauthorȱofȱ theȱsculpȬ
ture.ȱThisȱassumesȱ thatȱonlyȱaȱ changeȱofȱ form—here,ȱ fromȱ
drawingsȱ toȱ glass—createsȱ intellectualȬpropertyȱ rights.ȱDeȬ
fendantsȱmightȱasȱwellȱsayȱthatȱtheȱtypesetterȱownsȱaȱbook’sȱ
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copyrightȱ orȱ thatȱ theȱmembersȱofȱ anȱorchestraȱwhoȱplayȱ aȱ
newȱcompositionȱusingȱtheirȱownȱinterpretationsȱofȱtheȱscoreȱ
becomeȱtheȱmusic’sȱauthors.ȱ

Mostȱ intellectualȱ propertyȱ isȱ createdȱ inȱ stages.ȱ Neri’sȱ
claimȱdependsȱnotȱonȱherȱroleȱasȱaideȱwhileȱSchomburgȱblewȱ
theȱglass,ȱbutȱonȱherȱdesignȱwork:ȱsheȱdecidedȱwhatȱkindȱofȱ
glassȱwouldȱbeȱcreated,ȱinȱwhatȱshapesȱandȱcolors,ȱattachedȱ
toȱwhatȱarmatures,ȱandȱwhereȱ theȱglassȱelementsȱwouldȱgoȱ
relativeȱtoȱtheȱceilingȱandȱeachȱother.ȱTheȱresultingȱwholeȱisȱ
theȱsculptureȱ inȱwhichȱNeriȱclaimsȱcopyright.ȱToȱ theȱextentȱ
thatȱSchomburgȱaddedȱfeaturesȱinȱtheȱcourseȱofȱblowingȱtheȱ
glass,ȱheȱhasȱaȱseparateȱclaimȱofȱintellectualȱpropertyȱinȱaȱdeȬ
rivativeȱwork,ȱbutȱthisȱdoesȱnotȱdetractȱfromȱNeri’sȱrights.ȱ

Onȱremand,ȱtheȱdistrictȱcourtȱmayȱwishȱtoȱtakeȱupȱotherȱ
issuesȱ aheadȱ ofȱ theȱ “orderlyȱ form”ȱ question.ȱOneȱ possibleȱ
defenseȱisȱconsentȱfromȱaȱjointȱauthor.ȱHughesȱapprovedȱtheȱ
photographyȱ andȱ itsȱdisplay,ȱ asȱdidȱArchitecturalȱBuildingȱ
Arts.ȱBothȱHughesȱandȱArchitecturalȱBuildingȱArtsȱhaveȱpoȬ
tentialȱclaimsȱtoȱauthorship—and,ȱwhenȱaȱworkȱhasȱmultipleȱ
authors,ȱanyȱofȱthemȱcanȱauthorizeȱreproduction.ȱAccordingȱ
toȱ someȱ evidenceȱ inȱdiscovery,ȱbothȱHughesȱ andȱArchitecȬ
turalȱBuildingȱArtsȱexercisedȱdiscretionȱoverȱ theȱcolorsȱandȱ
arrangementȱ ofȱ theȱ 60ȱ individualȱ glassȱpieces.ȱNeriȱdeniesȱ
thatȱtheyȱplayedȱanyȱsuchȱrole,ȱandȱweȱcan’tȱresolveȱthatȱdisȬ
puteȱonȱappeal.ȱ

Anotherȱpotentialȱdefenseȱisȱfairȱuse.ȱArchitecturalȱBuildȬ
ingȱArtsȱ andȱ Sagerȱ wereȱ entitledȱ toȱ documentȱ theirȱ ownȱ
rolesȱ inȱ renovatingȱHughes’sȱ home.ȱ Itȱwasȱ notȱ possibleȱ toȱ
showȱwhatȱ theyȱ hadȱ accomplishedȱwithoutȱ displayingȱ theȱ
sculptureȱalongȱwithȱ theȱ furnitureȱandȱotherȱaspectsȱofȱ theȱ
foyer.ȱNoneȱ ofȱ theȱdefendantsȱ offeredȱ theȱphotographsȱ forȱ
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sale.ȱ Itȱ isȱ hardȱ toȱ imagineȱ thatȱ anyȱ viewerȱ wouldȱ haveȱ
deemedȱaȱphotographȱofȱtheȱHughesȱvestibuleȱtoȱbeȱaȱsubstiȬ
tuteȱforȱanȱoriginalȱNeriȱartwork.ȱ(Neriȱdoesȱnotȱcontendȱthatȱ
sheȱsellsȱphotosȱofȱherȱworksȱorȱ thatȱ theȱdefendants’ȱactiviȬ
tiesȱhaveȱreducedȱherȱabilityȱtoȱstartȱofferingȱphotosȱorȱotherȱ
derivativeȱworks.ȱToȱtheȱcontrary,ȱNeriȱhasȱplacedȱpicturesȱofȱ
Mendotaȱ Reflectionȱ onȱ herȱ ownȱ webȱ site,ȱ
http://www.quincyneri.com/#!glass,ȱ whichȱ anyoneȱ canȱ acȬ
cessȱ forȱ free.)ȱ Itȱ isȱ alsoȱ hardȱ toȱ imagineȱ thatȱ theseȱ photoȬ
graphsȱreducedȱ theȱdemandȱ forȱNeri’sȱart.ȱTheyȱseemȱmoreȱ
likeȱfreeȱadvertising.ȱButȱagainȱtheȱpartiesȱhaveȱnotȱcomeȱtoȱ
gripsȱonȱtheȱfairȬuseȱissue,ȱsoȱweȱcannotȱresolveȱitȱonȱappeal.ȱ

Oneȱfinalȱcomment.ȱNeriȱcontendsȱthatȱsheȱhasȱregisteredȱ
theȱHughesȱsculptureȱbyȱitself,ȱavoidingȱallȱissuesȱaboutȱtheȱ
“collection”ȱregulation.ȱSheȱdidȱnotȱalertȱtheȱdistrictȱcourtȱtoȱ
thisȱuntilȱafterȱtheȱsummaryȬjudgmentȱbriefsȱhadȱbeenȱfiled,ȱ
andȱ theȱmagistrateȱ judgeȱ didȱ notȱ abuseȱ hisȱ discretionȱ byȱ
concludingȱthatȱNeriȱhadȱwaitedȱtooȱlong.ȱNowȱthatȱtheȱcaseȱ
mustȱ beȱ reconsideredȱ inȱ theȱ districtȱ court,ȱ however,ȱ theȱ
judgeȱ mayȱ thinkȱ itȱ prudentȱ toȱ revisitȱ thisȱ subject,ȱ whichȱ
couldȱavoidȱanyȱneedȱtoȱgoȱbackȱoverȱwhetherȱtheȱ“Artworkȱ
ofȱQ”ȱsubmissionȱallowsȱlitigationȱaboutȱdefendants’ȱphotoȬ
graphsȱthatȱincludeȱtheȱHughesȱsculpture.ȱ

VACATEDȱANDȱREMANDEDȱ


